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NOTES 809 

In the instant case the plaintiff contracted with the drawer to surrender his 
claim against the drawer upon payment of the check, or upon a valid extension 
of credit given upon the basis of the check, when such credit was requested by the 
plaintiff. 28 The plaintiff offered to confer upon the defendant the power to dis- 
charge the supposed duty owing to the drawer in consideration of the defendant's 
extending credit to the plaintiff. If the drawee accepts, there is a contract. The 
drawee did accept in the manner usually sufficient to institute an ordinary con- 
tract. Later he learned of the vital mistake; namely, that he was under no such 
duty as supposed. The situation is then analogous to the case where the bank 
actually pays money to a payee who is a purchaser for value of the money; but it 
is not the same case." 9 Under what, if any, circumstances should similar legal 
consequences attach? When should the extension of credit be irrevocable? If 
similar legal consequences are to attach at all, it might well be said that the 
situation is not sufficiently analogous when the letter of acceptance is mailed, but 
only when it is received. For the payee has knowledge of a payment, and a 
similar knowledge might be required as the basis for a similar liability, 30 irrespective 
of the time when the contract becomes binding. It seems more equitable, however, 
to allow a rescission provided that the payee has suffered no detriment through 
the mistake of the drawee. 31 A purchaser for value is protected despite any loss it 
may entail to another. If one is not a purchaser for value, it is hardly just to 
treat him as such at the expense of an innocent, through negligent, drawee. No 
one is injured if the status quo is restored. In the instant case the plaintiff received 
the telegram prior to the letter; he, therefore, could have suffered no injury 
due to the mistake. The defendant, therefore, should have been allowed to rescind, 
just as he should have if the payee had actually received payment but for some 
reason not been a holder for value. 32 



Moral Justification for Trespass to Realty, and License Implied by Social 
Custom. — The general rule in regard to trespass is very strictly phrased. "Every 
unauthorized, and therefore unlawful, entry into the close of another is a trespass." * 
Some cases emphasize the absolute character of the rule, stating that the intention 
which accompanies the trespass is irrelevant except in mitigation of damages. 2 
Nevertheless an entry made pursuant to the administration of justice is not action- 
able. 8 So also trespasses committed in defense of the country in time of 

In Smith Roofing & Contracting Co. v. Mitchell (1903) 117 Ga. 772, 45 S. E. 
47 the extension of credit by the drawee bank to the payee was a discharge of the 
drawer. The payee chose that mode of satisfaction, and therefore the drawer was 
discharged. That does not stand for the proposition that credit is payment. 

28 See Smith Roofing & Contracting Cd. v. Mitchell, supra, footnote 27. 

29 The plaintiff cannot be a purchaser for value of the promise. If the defend- 
ant may rescind his contractual promise to extend credit, it follows, as pointed 
out above, that the plaintiff has not surrendered his claim against the drawer. 

30 Cf. (1919-1920) 33 Harvard Law Rev. 198, 202-204. 

31 In the instant case at page 126 the court says that it has "reached the con- 
clusion stated in this decision with a great deal of reluctance." 

32 The instant case does not involve a mistake of law since if the fact had 
been true, if the drawer had had funds in the bank, the defendant would have 
been under a legal duty to honor the check. 

1 Dougherty v. Stepp (N. C. 1835) 1 Dev. & Bat. 371, 372; see Brown v. 
Manter (1851) 22 N. H. 468, 472. 

2 Cannon v. Overstreet (Tenn. 1873) 2 Bax. 464; Burdick, Torts (3d ed. 
1913) § 402. 

3 It would seem that entry to prevent the commission of a felony, Handcock v. 
Baker (1800) 2 B. & P. 260; or to recapture goods in fresh pursuit, should be 
classed under this head. Patrick v. Colerick (1838) 3 M. & W. 483; cf. Foley v. 
Martin (1904) 142 Cal. 256, 75 Pac. 842, (process server). 
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war, 4 and other emergencies for the common safety, 5 and to abate nuisances, 8 are 
excusable. The recent case of Rank Realty Co. v. Brown (County Court, Saratoga 
County 1921) 114 Misc. 357, 187 N. Y. Supp. 556 would add another category of 
justification. A branch of a tree standing on the defendant's land was so 
weakened during a violent storm that it endangered the plaintiff's house which 
it overhung. The defendant sent an experienced man to remove the branch. He 
went onto the plaintiff's land in order to accomplish his task. While he was 
working with due care, the branch broke and damaged the plaintiff's house. The 
plaintiff sued in trespass. Held, that whether or not it was the defendant's legal 
duty, as it was the defendant's moral duty to remove the branch, his entry on 
the plaintiff's land for the purpose was justified, and hence there was no trespass. 

A promise founded on a moral consideration will not be enforced;' a fortiori, 
moral justification is no defense to an action for breach of contract. 8 Nor have 
any cases been found which allow it as a defense to a tort action. Not a few 
cases specifically declare that a righteous motive affords no justification for a 
breach of legal duty.* Even assuming a well-recognized de'imited system of 
morality, the law does not enforce it. 10 A man is not obligated to lift a finger 
to save a fellow being from death, when no one would doubt his mora! duty." 
But it may be questioned whether such a sharply defined moral system does exist. 
The popular morality varies with time and place. A system of case law based on 
precedent could not possibly ground itself on such shifting sands. There is an 
even more fundamental objection than that. Moral justification as a defense 
could only be made out when the jury was convinced that the attendant cir- 
cumstances warranted the defendant's action. Yet morality lies not in the act but 
in the intent with which it was done. Hence, though a man acted according to 
a moral obligation felt, yet if his notion of morality were at variance with that 
of the jury, his defense would be futile. Moral duties of great human conse- 
quence could more property be made legally binding by legislation covering speci- 
fied groups of facts." 

Nevertheless, the resu't reached in the instant case seems sound when ap- 
proached from a different point of view. It is clear that there is no trespass 
when the owner expressly authorized another to enter upon his land. The 
authorization need not be verbal. It may be given by acts, 13 as where a tradesman 

4 Pacific Ry. v. United States (1887) 120 U. S. 227, 7 Sup. Ct. 490; see 
Respublica v. Sparhawk (1788) 1 Dall. 357. 

5 Mouse's Case (1608) 12 Reports 63. 

'Meeker v. Van Rensselaer (N. Y. 1836) 15 Wend. 397; Surocco v. Geary 
(1853) 3 Cal. 69. 'Eastwood v. Kenyon (1840) 11 A. & E. 438. 

8 See Bishop, Contracts (enlgd. ed. 1887) § 44. 

9 See Cannon v. Overstreet, supra', footnote 2, p. 466 ; Ketcham v. Newman 
(1894) 141 N. Y. 205, 36 N. E. 197. 

"Union Pacific Ry. v. Cappier (1903) 66 Kan. 649, 72 Pac. 281; see Bohlen, 
The Moral Duty to Aid Others as a Basis of Tort Liability (1908) 56 Univ. of 
Pennsylvania Law Rev. 217, 316. 

"See Ames, Law and Morals (1908) 22 Harvard Law Rev. 97, 112, 113. If A 
sees a touring car about to run over X who is unaware of the danger and would 
be warned in time by a shout, the failure of A to warn him is not actionable. 
Likewise if A sees X's house on fire, he is under no obligation to send an 
alarm for firemen. Or if A, working in a laboratory, discovers a serum for tuber- 
culosis, he can destroy his find or refuse to apply it. 

"That is done by art. 450 of the Dutch Penal Code. Similarly Bentham sug- 
gests the rule, "Every man is bound to assist those who have need of assistance, 
if he can do it without exposing himself to sensible inconvenience." See 1 
Bentham, Complete Works (ed. 1859) 164. The rule provides at least for the first 
two instances in footnote 11, supra, and a wider social vision will probably 
apply it to the third. 

"Fletcher v. Livingston (1891) 153 Mass. 388, 26 N. E. 1001; see Adams v. 
Freeman (N. Y. 1815) 12 Johns. 408. 
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throws wide open the doors of his shop during business hours. Similarly, there are 
many cases the effect of which is that the authorization may proceed by implica- 
tion from social custom." The cases may be drawn into four classes: (1) Where 
the entry is in accordance with general social relations, as where a neighbor 
enters the adjoining close to ask the time. He is not a trespasser unless he 
knew he was not welcome, or refuses to leave when asked to do so." (2) Where 
the entry is to save the occupant's property 16 or person" from serious injury. 
The older judges in their discussion drew a distinction between the case where 
the injured party had a right of action against the party inflicting the injury, and 
where he was remediless. Under the first circumstances an entry by a third 
party was not justified ; under the latter it was." The distinction is medieval, 
and would not be drawn today. 18 The third party must act on the facts as he sees 
them ; and no condition subsequently ascertained should determine the legality of 
his conduct. Even the early cases recognized this by sanctioning a trespass in 
taking a child from its nurse when the infant was in serious danger due to 
the nurse's misconduct. 20 If the third party's interference was justifiable then, 
on principle it should be allowed under less extreme circumstances. (3) Where 
the entry is to save a stranger or his property from injury." Very few cases pre- 
cisely in point have been found; yet there can be little doubt that social usage 
sanctions the breaking of a close when a person who was stricken on a public 
road is carried onto an adjoining farm for resuscitation. (4) Where the entry 
is to save the defendant's own life or property." 

In all the foregoing cases the implied authorization is factual. It is not 
"implied in law," nor is it a "conclusive presumption." Hence, the owner of land 
can always terminate the implied license by an express revocation. If he ex- 
pressly commands another not to enter his close, that other is a trespasser if he 
enters, even though his purpose is to save the owner's property." The difference 
between meddlesome interference and justifiable intervention is also to be borne 
in mind. One who jumps the fence to teach his neighbor how to erect a hen roost 

" The question may be raised as to whether the same argument would not 
apply to license by custom for what would otherwise be trespass to the person. 

15 See Adams v. Freeman, supra, footnote 13. 

"Proctor v. Adams (1873) 113 Mass. 376. The defendant saw a boat lying 
on the plaintiff's land in danger of being washed away. He entered to save it for 
the owner, whoever he might be. Held, that there was an implied license, even 
though the boat did not belong to the owner of the land. A fortiori, license would 
be implied if the boat did. Cf. Hoffman v. Eppers (1876) 41 Wis. 2S1. 

"Hugh G. v. William T. (1442) Y. B. 21 Hen. VI, f. 14, pi. 29. Any other 
result would be absurd. Suppose that a landowner while at work on his house, 
falls and is apparently seriously hurt. His neighbor rushes in to aid him. When 
the landowner recovers, unless we allow the socially implied license, he can sue 
the neighbor for trespass. Other instances equally flagrant readily suggest them- 
selves. The problem is not academic, for if we allow a technical trespass, then the 
defendant is responsible for all subsequent damage due to his conduct, whether 
he was at fault or not. This may amount to a sizable sum. The instant case 
shows a typical situation of this kind. 

"See Hugh G. v. William T., supra, footnote 17; Anon. (1506) Y. B. 21 
Hen. VII, f. 27, pi. 5. 

"The old lawgivers thought only in terms of individual loss; if damages 
were shifted from the one who originally suffered them to the one who caused 
them, they felt that there was no loss. It is now clear that where property is 
destroyed, the compensation of the owner does not in any degree lessen the social 
loss. 

M Hugh G. v. William T., supra, footnote 17. 

* Proctor v. Adams, supra, footnote 16. If there is an implied license to 
enter to save a stranger's property, certainly a license to save a stranger's persor 
from injury would be implied. 

"See Bacon, Elements 32; Losee v. Buchanan (1873) 51 N. Y. 476, 484. 

" Ketcham v. Newman, supra, footnote 9. 
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would probably be held a trespasser. The conditions must be comparatively 
weighty to warrant an entry. The individualistic principles of the common law, 
summed up in "Every man's home is his castle" and "privacy," still remain. 
But the seriousness of the occasions and these maxims are to be considered in 
deciding whether the defendant's entry was sanctioned by the customs of the 
community. 

The instant case falls into the second category of our classification. The 
fact that the source of the plaintiff's danger was the defendant's tree clearly 
authorized the defendant to enter and remove the branch, unless the plaintiff 
objected. There was no allegation that he did so. The strength of this defense 
is indicated by the social usage which usually results in a request to the defend- 
ant to remove the branch, though no one would argue that he could legally be com- 
pelled to do it. 



Negotiability of the Stipulation for Attorney's Fee in Bills and Notes. — 
Is the stipulation in a negotiable bill or note * for the payment of an attorney's 
fee 2 as enforceable by a holder in due course as is the main engagement? This 
point, which is novel in the sense that the courts have rarely regarded it from 
the standpoint of the negotiability of the provision itself, has arisen in the recent 
case of Butler Bros. v. Dunsworth (Tex. Civ. App. 1921) 233 S. W. 311. The 
payee acquired the notes from the maker by fraud and indorsed them to the 
plaintiff without notice as collateral security for a debt contemporaneously created. 
In an action against the maker on the note for the amount of the payee's debt 
the court allowed the plaintiff to recover, in addition, the attorney's fee stipu- 
lated for in the note, over the objection of the defendant who relied on the 
rule that a pledgee in enforcing payment of the collateral note cannot recover 
more than the total amount of his debt and interest. The court correctly disposed 
of this argument by saying that the general language of the doctrine does not 
apply to the case of the attorney's fee but refers rather to the fact that the 
pledgee may not recover the full amount of the notes if it exceeds his debt. 
The defendant apparently failed to urge specifically upon the court the much 
stronger ground that the stipulation, unlike the main engagement to pay money, 
was non-negotiable and subject to the defense of fraud in the hands of the 
plaintiff. It is settled law that a pledgee-indorsee receiving negotiable paper 
without notice before maturity as collateral security for a debt which is contempo- 
raneously contracted is a holder in due course 3 to the extent of his debt. Hence 
the same problem is presented here as in the case of the purchaser-transferee. 
The controversy in which the various jurisdictions engaged over the question 
whether the insertion of a stipulation for an attorney's fee destroyed the nego- 
tiability of the note itself, culminated in the provision in the Negotiable Instru- 
ments Law 4 that the instrument was not thereby made uncertain as to amount ; 
but this section does not deal with the negotiability or enforceability of the 
stipulation. 5 

1 Most of the cases cited are those of promissory notes because the stipulation 
for an attorney's fee appears more frequently in notes than in bills, but the same 
principle applies to both. 

2 It is assumed, of course, that the provision is not one which the court wou'd 
refuse to enforce even in the hands of a payee because it is void as a penalty 
or for usury. 

3 American Naif. Bank v. Minor & Son (1911) 142 Ky. 792, 135 S. W. 278; 
Burns v. New Mineral Fertilizer (1914) 218 Mass. 300, 105 N. E. 1074; N. I. L. 
§§ 52, 90. 

4 N. I. L. §2 (5). 

5 Thus where it was invalid before the act as a penalty or usurious, it re- 



